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No. 98-2263-CR

STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsi n, FILED
Pl ai ntiff-Respondent,
NOV 14, 2000
V.
CorndiaG. Clark
Robert John Pri hoda, Clerk of SupremeCourt

Madison, W1

Def endant - Appel | ant - Petiti oner.

REVI EW of a deci sion of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE This is a
review of an unpublished decision of the court of appeals,
affirmng an order of the Circuit Court for MIwaukee County,
Elsa C. Lanelas, Crcuit Court Judge. The circuit court's order
denied the notion of the defendant, Robert John Prihoda, seeking
to vacate the 1997 change that the office of the MIwaukee
County clerk of circuit court made in the sentence portion of
his 1976 witten judgnent of conviction. The office of the
M | waukee County <clerk of «circuit court had nodified the
sentence portion of the defendant's 1976 witten judgnent of

conviction to conform the witten judgnent to the oral
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pronouncenent of sentence by the circuit court evidenced in the
transcript of the 1976 sentence proceedi ng.

12 Both the <circuit court and the court of appeals
concluded that the clerk's office had the authority to correct
the clerical error in the sentence portion of the witten
judgnment of conviction without first obtaining the approval of
the circuit court.

3 Three questions of law are presented to this court:?!
(1) whether the office of the clerk of circuit court may correct
a clerical error in the sentence portion of a witten judgnent
of conviction wthout prior court approval; (2) whether an
of fender should be given notice that a clerical correction of
the sentence portion of the witten judgnent of conviction is
bei ng considered and should be present at a hearing to consider
whether the witten judgnent is to be nodified; and (3) whether
the doctrine of laches or Ws. Stat. § 893.40 (1997-98)2
proscribes a correction of a clerical error in the witten
j udgnment of conviction nore than twenty years after the judgnent
is entered.

14 We affirm the decision of the court of appeals,
al t hough our reasoning differs fromthat of the court of appeals

and the circuit court.

! This court determines these questions of |aw i ndependently
from the circuit court and court of appeals, benefiting from
t heir anal yses.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 1997-98 version unless otherw se indicated.
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15 As to the first question of law, unlike the circuit
court and court of appeals, we conclude that the office of the
clerk of circuit court does not have the authority to correct a
clerical error in the sentence portion of a witten judgnent of
conviction. W conclude that the circuit court, not the office
of the clerk of circuit court, nust determne the nmerits of a
request for a change in the sentence portion of a witten
j udgnment of conviction because of an alleged clerical error. W
further conclude that the circuit court may either correct the
clerical error in the sentence portion of a witten judgnent of
conviction or may direct the clerk's office to make such a
correction.

16 As to the second question of |aw, we conclude that the
circuit court has discretion to determ ne whether an offender is
entitled to notice and a hearing before the correction of a
clerical error in the sentence portion of a witten judgnent of
conviction is nmade.

17 As to the third question of |aw, we conclude that
neither the doctrine of l|laches nor Ws. Stat. 8§ 893.40 bars a
correction of a clerical error in the sentence portion of a
witten judgnment of conviction in the present case.

18 In response to the defendant's postconviction notion
the circuit court determined that the sentence portion of the
witten judgnent of conviction in this case contained a clerical
error that should be corrected to reflect the oral pronouncenent
of the sentence. The defendant has had anple opportunity to

raise his argunents against the correction in the court of
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appeals and in this court, and we have concluded that his
argunents are without nerit. Therefore, we conclude that it is
unnecessary to remand the cause to the circuit court to
determne the question of |aw whether the sentence portion of
the witten judgnment of conviction should be corrected. No

remand i s needed.®

19 The relevant facts are not in dispute. On February
11, 1976, the defendant was sentenced on one count of first-
degree nurder as party to a crine and four counts of arned
robbery while concealing identity as party to a crine. Duri ng
the 1976 sentence proceeding at which the defendant was present,
the circuit court stated on the record that the defendant's
sentence in count one was a life sentence and the sentence in
count five was thirty years, to run consecutive to the sentence
in count two. The sentence in count two was thirty years, to
run consecutive to the life sentence inposed in count one.

110 On the sane date as the sentence proceeding, a witten
j udgnment of conviction was signed by the chief deputy clerk in
the office of the MI|waukee County clerk of circuit court. The

witten judgnent of conviction adjudges the defendant guilty of

3 The defendant does not seek a remand. The defendant asks
that the anended witten judgnent of conviction be vacated and
the original witten judgment of conviction be allowed to stand
as a matter of |aw
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one count of first-degree nurder as a party to a crine and four
counts of arnmed robbery while concealing identity as party to a
crime. It further states that the defendant is commtted to the
Wsconsin State Prisons for an indetermnate term of |life
i mprisonment for count one (first-degree nurder) and for four
additional ternms for the counts of arnmed robbery while
concealing identity. At issue is the sentence for count five,
the fourth <charge of arnmed robbery, which provides "an
indetermnate term of not nore than 30 years, consecutive to
count one, plus 5 years for concealing identity, to run
consecutive to the first portion of this count (30) years and

consecutive to count 2. "%

* The entire sentence is set forth in the witten judgnment
of conviction as foll ows:

It is adjudged that the defendant is hereby conmtted
to the Wsconsin State Prisons for

COUNT ONE: [Life Inprisonment];

COUNT TWO 30 years as to Arnmed Robbery, consecutive
to count 1; plus five years for conceal i ng,
consecutive to first portion of this count (30 years);
COUNT THREE: 30 years as to Arnmed Robbery, concurrent
with count 1; plus five years for concealing, to run
consecutive to first portion of this count (30 years)
and concurrent with count 1;

COUNT FOUR 30 years as to Arned Robbery, concurrent
with count 1; plus five years for concealing, to run
consecutive to first portion of this count (30 years)
and concurrent with count 1;

COUNT FIVE: 30 years as to Arned Robbery, consecutive
to count 1, plus five years for concealing, to run
consecutive to first portion of this count (30 years)
and consecutive to count 2. Said sentences to run
concurrent with any other sentence defendant may be
serving at this tine.
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11 Sinmply stated, the discrepancy between the ora
pronouncenment of the sentence and the witten judgnent of
conviction in count five is whether the sentence in count five
runs consecutive to the sentence in count one or consecutive to
the sentence in count two. \ether the thirty-year sentence in
count five is consecutive to the sentence in count one or
consecutive to the sentence in count tw affects the total
I ength of the defendant's sentence. |If the thirty-year sentence
in count five is consecutive to the sentence in count two, as
the circuit court stated on the record, then the defendant's
total sentence is life plus seventy years. |If, as stated in the
witten judgnent of conviction, the thirty-year sentence in
count five is consecutive to the sentence in count one, then the
defendant's total sentence is life plus forty years.”>

112 The discrepancy between the oral pronouncenment of
sentence and the witten judgnment of conviction was brought to
the attention of the office of the MIwaukee County clerk of
circuit court on Novenber 13, 1997, when two enployees of the
W sconsin Departnent of Corrections sent a nenorandum to the
felony clerk asking for clarification of the discrepancy between
the sentence portion of the witten judgnent of conviction and
the circuit court's oral pronouncenent of sentence. Apparently

this request for clarification resulted from the defendant's

° Because the sentence in count two al so was consecutive to
the sentence in count one, the witten judgnment of conviction
appears to make the thirty years under count five concurrent
with, rather than consecutive to, the sentence under count two.
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request to receive a reduced classification in the prison system
from medi um security to mninmum security.

113 On Novenber 20, 1997, the office of the MIwaukee
County clerk of circuit court corrected the sentence portion of
the witten judgment of conviction to correspond to the
unanbi guous statenent in the sentencing transcript that the

sentence in count five ran consecutive to the sentence in count

t wo. The clerk's office, acting independently of the circuit
court and wthout giving the defendant notice, issued a
corrected witten judgnent of conviction. The Departnent of

Corrections notified the defendant of the corrected witten
j udgnment of conviction on January 6, 1998.

114 The defendant filed a postconviction notion with the
M | waukee County circuit court on July 10, 1998, seeking to
vacate the "corrected" judgnent of conviction. On July 15,
1998, the circuit court denied the defendant's notion for post-
conviction relief. On January 4, 2000, the court of appeals
affirmed the circuit court's order, agreeing that the clerk's
office may correct a clerical error independently of the circuit

court and without notice to the defendant or a hearing.

115 We nust first resolve whether a clerk of circuit court
may act independently of the circuit court in correcting a
clerical error in an offender's witten judgnment of conviction

The parties appear to agree that the error in the present case
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is clerical. A difference between the sentence portion of the
witten judgnment of conviction and the circuit court's
unanbi guous oral pronouncenent of the sentence is a clerical
error.® Furthernore, the law is clear in Wsconsin that the
record of the circuit court's unanbi guous oral pronouncenent of

sentence trunps the witten judgnent of conviction.” The circuit

® The "clerical error” in this case involves a "failure to
accurately record a statenment or action by the court . . . ."
6 James Wn Moore et al., More's Federal Practice 8§ 636.02 (3d
ed. 2000).

It may not be easy to determ ne whether an error should be
classified as clerical. In Bostwick v. Van M eck, 106 Ws. 387,
390, 82 N.W 302 (1900), the court stated:

The test to be applied in determ ning whether an error
in a judgnent is of a judicial character, or a nere
clerical mstake which may be corrected in the court
where it was made at any tine, saving intervening
rights of third parties and wth due regard to
equi tabl e considerations, is whether the error relates
to sonething that the trial court erroneously omtted
to pass upon  or considered and passed upon
erroneously, or a nmere omi ssion to preserve of record,
correctly in all respects, the actual decision of the
court, which in itself was free fromerror

See also Uah v. Lorrah, 761 P.2d 1388, 1389 (Utah 1988)
("A clerical error, as contradistinguished from judicial error,
is not 'the deliberate result of the exercise of judicial
reasoning and determnation.'" (quoting State v. Mssnman, 706
P.2d 203, 204 (O. Ct. App. 1985))).

" State v. Schordie, 214 Ws. 2d 229, 231 n.1, 570 NW 2d
881 (Ct. App. 1997) (citing State v. Perry, 136 Ws. 2d 92, 114,
401 N.W2d 748 (1987)). In Schordie, the court of appeals noted
that "when there is a conflict between the judgnment of
conviction and an unanbiguous record of the trial court's
pronouncenent, the record is controlling"; the court of appeals
"nmodi f[ied] the judgnent of conviction to reflect the correct
sentence. "
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court and court of appeals concluded that a clerk of circuit
court may correct a clerical error in a witten judgnent of
convi ction independent of the circuit court. We disagree with
t hese courts.

116 The State's position is that "issues relating to the
correction of clerical errors in judgnments of conviction should
first be considered by the court rather than by the clerk."® w
agree with the State for several reasons.

117 First, the law is clear that a court has the power to

correct clerical errors at any tine.° If the circuit court

8 State's Brief at 24.

 See Hayes v. State, 46 Ws. 2d 93, 101-02, 175 N.W2d 625
(1970), rev'd on other grounds, State v. Taylor, 60 Ws. 2d 506,
210 N.wW2d 873 (1973) (stating that "[t]here seens to be no
guestion that a court has the power to correct formal or
clerical errors . . . at any time" but holding that the
reduction of defendant's crimnal sentence was a nodification
rather than correction of a clerical error); Packard v. Kinzie
Ave. Heights Co., 105 Ws. 323, 325-26, 81 N W 488 (1900)
(allowing the court to correct a clerical error in a foreclosure
judgnment, and stating "[t]hat such m stakes can be corrected by
the court in which they occurred, regardless of the time limt
upon the power of the court to correct judicial errors, is too
well settled to require any extended argunent or citation of
authorities"); Hoffman v. State, 88 Ws. 166, 173-77, 59 N W
588 (1894) (allowing court to anend record of crimnal case that
m stakenly failed to show defendant's presence during trial, and
stating that "the court has power, after the term to correct a
m stake in the entry of its judgnent, so as to nmake the record
conformto the judgnent actually pronounced").

Hayes is still good law for the proposition that a court
can correct a clerical error at any tine. See Krueger v. State,
86 Ws. 2d 435, 440, 272 N.W2d 847 (1979) (quoting Hayes with
approval ).
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concludes that a correction is warranted, the circuit court may
direct the clerk to make the correction.

118 Second, no statute authorizes a clerk of circuit
court, acting independently of the circuit court, to correct a
clerical error in the sentence portion of a witten judgnent of
conviction to reflect an unanbiguous oral pronouncenent of
sentence made by a circuit court at a sentence proceedi ng. In
particular, Ws. Stat. 88 806.06, 972.13(4), and 971.26 do not
authorize a clerk, independent of the circuit court, to correct
a clerical error in the sentence portion of a witten judgnent
of conviction.

119 Pursuant to Ws. Stat. § 806.06(2), governing civil
proceedings, a clerk has the authority to sign a judgnent, but
only upon the witten order of a judge.'® Although neither party
argues that this civil provision applies to crimnal judgnents,
rules of evidence and practice in civil actions are applicable

to crimnal proceedings unless the context of the section or

For federal <courts, Rule 36 of the Federal Rules of
Crimnal Procedure simlarly authorizes the courts to correct
clerical errors in witten judgnents at any tine. Feder al
courts have this power apart from Rule 36. Kennedy v. Reid, 249
F.2d 492 (D.C. Cr. 1957).

1 Wsconsin Stat. § 806. 06(2) provi des: " RENDI TI ON,
PERFECTI ON AND ENTRY OF JUDGVENT. The judge or the clerk upon
the witten order of the judge may sign the judgnent. The

j udgnment shall be entered by the clerk upon rendition."
Section 806.06(1)(a) provides: "A judgnent is rendered by

the court when it is signed by the judge or by the clerk at the
judge's witten discretion.”

10



No. 98- 2263-CR

rule manifestly requires a different construction.* Even if
Ws. Stat. 8 806.06(2) were applicable in the present case, the
statute authorizes clerks to sign judgnents only wupon the
witten order of a judge. Thus, Ws. Stat. § 806.06 does not
authorize the clerk in the present case, independently of the
circuit court, to correct a clerical error in the sentence
portion of a witten judgnment of conviction.

120 Section 972.13(4) of the Wsconsin Statutes governs
the authority to sign judgnents in crimnal proceedings and
appears to control the present case, rather than Ws. Stat.
§ 806.06(2). Section 972.13(4) states that "[j]ludgments [of
conviction] shall be in witing and signed by the judge or
clerk.” Although the statute allows a clerk to sign a judgnent,
8§ 972.13(4) is silent about how corrections to a witten
judgnment of conviction are to be made. Thus, Ws. Stat.
8§ 972.13(4) does not authorize <clerks to correct witten
judgments of conviction or sign corrected judgnents independent
of the circuit court.

21 Section 971.26, applicable to crimnal proceedings,
provi des that a judgnment shall not be affected by reason of any

defects or inperfections in matters of form that do not

1 Section 972.11(1), Ws. Stat. (1997-98), provides that
"the rules of evidence and practice in civil actions shall be
applicable in all crimnal proceedings unless the context of a
section or rule manifestly requires a different construction.”

11
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prej udice the defendant.?'? In the present case, the parties
di sagree about whether the defect prejudiced the defendant.?®?
However, regardless of whether the defect prejudiced the
def endant and whether Ws. Stat. 8 971.26 protects the validity
of the 1976 witten judgnment of conviction, the statute does not
authorize a clerk's office, independent of the circuit court, to
change a witten judgnent of conviction to reflect the circuit
court's unanbi guous oral pronouncenent of sentence. In sum we
can find no statute that authorizes an office of a clerk of
circuit court to correct a clerical error in the sentence
portion of a witten judgnent of conviction, and the parties
cite none.

22 Third, the case law indicates that a clerk of circuit
court may not change a witten judgnent of conviction when the

change can be characterized as a "judicial decision.” The issue

12 Wsconsin Stat. § 971.26 provides: "FORMAL DEFECTS. No
indictrment, information, conplaint or warrant shall be invalid,
nor shall the trial, judgnent or other proceedings be affected
by reason of any defect or inperfection in matters of form which
do not prejudice the defendant."

13 The defendant clainms that he has been prejudiced because
his total sentence my inpact his efforts to receive a
reclassification in the prison system from nmedium security to
m ni mum security.

The State argues that postconviction notions and briefs
filed on behalf of the defendant, along with a pro se notion
filed by the defendant, show that he knew that his sentence was
life plus seventy years. Because defendant was aware of the
true length of his sentence, the State concludes that the
defendant has not been prejudiced by the correction to the
witten judgnment of conviction.

12
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then beconmes what is a judicial decision. In MKkrut v. State,

212 Ws. 2d 859, 868, 569 NwW2d 765 (Ct. App. 1997), the court
of appeals concluded that the clerk of circuit court nade a
judicial decision in changing the date of the offender's prior
conviction from the date of the judgnent of conviction to the
date the offender pled guilty. The court of appeals held that
because the change was a judicial decision and the change was
not directed by any judge, it was void. The court of appeals
did not set forth the criteria for what constitutes a judicial
decision, that is, a decision for a court rather than for a
clerk.

123 Examining the statutes and case |law, we conclude that
a judicial decision includes the correction of a clerical error
in the sentence portion of a witten judgnent of conviction.
Requests for correction of clerical errors in the sentence
portion of a witten judgnent of conviction my involve
guestions of interpretation of the oral pronouncenent of
sentence or of the witten judgnent. Such requests may also
invol ve disputes about whether the error is clerical or
substanti ve.

124 Even this case arguably raises an issue of
i nterpretation. Nei t her party disputes that the oral
pronouncenent of sentence unanbi guously provides for a sentence
of life plus seventy years. The defendant concedes that State
v. Perry, 136 Ws. 2d 92, 115, 401 N.W2d 748 (1987), holds that
an unanbi guous oral pronouncenent controls when a conflict

exi sts between a court's oral pronouncenent of sentence and a

13
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witten judgnment.!® However, the parties disagree about whether
the witten judgnment of conviction is anbiguous. The State
contends that the original 1976 witten judgnment of conviction

al though not as clear as the oral pronouncenent of judgnment or
the corrected judgnent, does in fact inpose a total sentence of
life plus seventy years. A correction was not even necessary,
according to the State.

125 The defendant argues that the witten judgnent
unanbi guously provides a sentence of life plus forty years, and
the clerk changed the sentence. The parties' disagreenent about
how to characterize the witten judgnment of conviction in this
case highlights the inportance of having a court, rather than a
clerk of <circuit court, consider any change in the sentence
portion of a witten judgnment of conviction.

126 Accordingly, we adopt a bright-line rule to avoid
di sputes about a clerk's powers: The office of a clerk of
circuit court may not correct a clerical error in the sentence
portion of a witten judgnent of conviction independent of the
circuit court.

127 For the reasons set forth, we conclude that the office
of the clerk of circuit court does not have authority to correct
a clerical error in the sentence portion of a witten judgnent
of conviction independent of the circuit court. We concl ude
that the circuit court, not the office of the clerk of circuit

court, nust determne the nerits of a request for a correction

4 Defendant's Brief at 8.

14
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in the sentence portion of a witten judgnment of conviction
because of an alleged clerical error. W further conclude that
the circuit court may either correct the clerical error in the
sentence portion of a witten judgment of conviction or direct

the clerk's office to make such a correction

128 The defendant argues that he should have been given
notice that a correction of the sentence portion of the witten
j udgnment of conviction was being considered and shoul d have been
present at a hearing to consider whether the witten judgnent
shoul d be nodi fied.

129 The defendant relies on Ws. Stat. § 971.04(1)(9),
which provides that a defendant is to be present at
"pronouncenent of judgnent and the inposition of sentence.” In
W sconsin, an unanbi guous oral pronouncenent of sentence
controls over a witten judgnent of conviction. Because the
def endant was present at the 1976 sentence proceeding in which
the circuit court unanbi guously pronounced the sentence of life
plus seventy years, the defendant was present when his sentence
was pronounced and i nposed. A correction of the sentence
portion of a witten judgnent of conviction to reflect the
circuit court's wunanmbi guous oral pronouncenent of sentence at
which the defendant was present is not a pronouncenent of

judgnment or the inposition of sentence under § 971.04(1)(Q).

15
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The statute does not mandate a defendant's presence when a
clerical error is corrected.?®

130 The defendant also relies on Siegel v. State, 201 Ws.

12, 229 N.W 44 (1930). In Siegel, this court held that
proceedi ngs during which the circuit court restated the initia
sentence in slightly different form but in substance providing
the same sentence, were void and of no effect because the
of fender had a constitutional right to be present in court.
Si egel can be distinguished from the present case. The Si ege
court apparently did not consider the changes the trial court
made to be corrections of a clerical error. To the extent that
Si egel can be interpreted to nean that an offender has a federal
or state constitutional right to be present when a circuit court
corrects a clerical error in a witten judgnent of conviction,
that interpretation is erroneous.

131 Because a clerical error by definition is mnor and
mechanical in nature, we conclude that it 1is wthin the
di scretion of the circuit court to determ ne whether to give an
of fender notice and a hearing at which the offender is present
before a clerical error in a witten judgnment of conviction is
correct ed. The circuit court should exercise its discretion,

considering the need for adversary proceedings to clarify the

1> Using the same rationale, we conclude that the defendant
was not deprived of constitutional rights by his failure to get
notice or a hearing. See Cook v. United States, 426 F.2d 1358,
1360 (5th Gr. 1970), cert. denied, 398 U S. 932 (1970); Flowers
v. GCklahoma, 356 F.2d 916, 917 (10th G r. 1966); Sanpson V.
North Dakota, 506 N W2d 722, 727 (N.D. 1993).

16
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i ssue. The circuit court may consider such factors as the
nature of the request, the state of the record, the ease by
which the determnation can be nade that a clerical error
occurred and should be corrected, issues of equity, and the risk
and cost of transporting the offender for the purpose of
attendi ng the hearing. In any event, either the circuit court
or the office of the clerk of court, pursuant to directive from
the circuit court, shall give the offender notice of any
correction of a clerical error in the sentence portion of a
witten judgnent of conviction after the correction is nmade.

132 Qur conclusion that the circuit court has discretion
whet her to give notice to the offender and to hold a hearing at
whi ch the offender may be present before correcting the witten
judgnment of conviction is consistent wth the approach taken in
Rule 36 of the Federal Rules of Crimnal Procedure. Adopti ng

prior |aw,'®

Rule 36 provides that "[c]lerical mstakes in
judgments, orders or other parts of the record and errors in the
record arising from oversight or omssion may be corrected by

the court at any tinme and after such notice, if any, as the

16 Advisory Comrmittee Notes to Rule 36 of the Federal Rules
of Crim nal Procedure.

17
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court orders."’

Nunerous states have adopted the federal rule
or asimlar rule by court rule or statute.?®

133 In deciding the nerits of the correction in this case,
the circuit court need not have given notice to the defendant
and need not have held a hearing at which he could have
appear ed. The oral pronouncenent of the sentence was
unanbi guous; the witten judgnment of conviction was arguably
anbi guous; the law is clear that the oral pronouncenent trunps
the sentence portion of the witten judgnment; the correction
could readily be nade. In this case, notice and a hearing did

not appear to be necessary because adversary proceedi ngs did not

appear necessary to clarify the correction.

17 Several commentators suggest that the better practice is
for the offender to be present when the court corrects clerica
errors in judgnments. See, e.g., 6 James Wn More et al.,
Moore's Federal Practice 8 636.04[3][a] (3d ed. 2000); 3 Charles
Alan Wight, Federal Practice and Procedure 8§ 534 (2d ed. 1982);
5 Mark S. Rhoades, Ofield's Crimnal Procedure Under The
Federal Rules 8§ 36:10 (2d ed. 1987). See al so Kennedy v. Reid,
249 F.2d 492, 497 (D.C. Gr. 1957) (better practice to order
notice to the offender but reversal is not required when no
substantial rights of the defendant have been affected).

8 Numerous states have adopted rules or laws identical to
Federal Rule of Crim nal Procedure 36. See, e.g., 17 Ariz. Rev.
Stat. R Cim P. 24.4 (West 1998); lowa Code Ann. § 813.2, R
22(3)(g) (West 1994); Nev. Rev. Stat. Ann. 8 176.565 (Mchie
1997) .

Several other states have adopted rules or laws simlar to
Federal Rule of Crimnal Procedure 36. See, e.g., Ky. R Ann.
R Cim P. 10.10 (Mchie 2000); Mass. Ann. Laws R Cim P. 42
(Lexis 1997); RI1. . R Ann. Super. R Cim P. 36 (Lexis

2000) .

18
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134 The defendant, however, presents legal argunments in
this court about I|aches and the application of Ws. Stat.
§ 893.40, the statute of limtations for actions on a judgnent.

These argunents do raise issues that have benefited from the

adversary proceedings in this court.

135 The defendant argues that the circuit court erred in
denying his postconviction notion to vacate the corrected
witten judgnent and to reinstate the original witten judgnent.

The defendant argues that it was erroneous for either the clerk
of the circuit court or the circuit court to correct the
clerical error in the sentence portion of his witten judgnent
of conviction because nore than twenty years have el apsed since
the witten judgnent. Specifically, the defendant argues that
either the doctrine of l|aches or Ws. Stat. 8 893.40 bars a
clerical correction to a judgnent of conviction when the witten
judgnent was entered nore than twenty years ago.*°

136 W are not persuaded that either the doctrine of
|aches or Ws. Stat. 8 893.40 bars the correction to the
defendant's witten judgnent of conviction.

137 The defendant's |aches argunent fails because he has

not satisfied all three elenents of the doctrine: (1)

9 The court of appeals did not consider these arguments,
which were raised for the first tine in the defendant's reply
brief.
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unreasonabl e delay; (2) lack of know edge on the part of the
party asserting the defense that the other party would assert
the right on which he bases his suit; and (3) prejudice to the
party asserting the defense in the event the action is
mai nt ai ned. 2° The defendant has not established the third
el enent, prejudice.

138 The defendant's brief asserts that the defendant was
prej udi ced because he did not believe that he would be given an
additional thirty years in prison. The record reflects that the
def endant knew that the thirty-year sentence in count five was
consecutive to the sentence in count two and that his sentence
anounted to a |ife sentence plus seventy years.

139 For exanple, on February 3, 1977, the defendant,
through counsel, filed a notion for sentence nodification and
ot her postconviction relief and a brief in support thereof. The
joint brief filed by counsel for the defendant and his co-
defendants in support of the notion stated that "the Court
sentenced each defendant to a term of not nore than thirty (30)
years, consecutive to the sentence inposed on count two."

1740 On Decenber 5, 1980, the defendant filed a pro se
postconviction notion in which the defendant hinself asserted
that he was sentenced on February 11, 1976, "to a total term of

Life and Seventy Years Consecutive."

20 See Smart v. Dane County Bd. of Adjusters, 177 Ws. 2d
445, 458, 501 N.W2d 782, 787 (1993).
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141 Further, on March 26, 1985, the defendant, through
counsel, filed a 8§ 974.06 notion in the circuit court and the
brief in support thereof described his sentence for the arned
robbery and concealing identity charges in count five as thirty
years and five years respectively, consecutive to each other and
consecutive to counts one and two. Hs brief to the court of
appeal s in the 1985 case sinilarly described his sentence.?!

42 The defendant's brief asserts that he always believed
that the witten judgnent of conviction was in effect and that
he did not Ilearn otherwise until he was notified by the
Departnment of Corrections in 1998. He asserts that "the prior
Motions were basically "boiler plate' Mtions and that he did
not know that the Mtion stated |ife plus seventy (70) years."??

Even if under certain circunstances we mght give sone credence
to an offender's assertion that he was a victim of "boiler
plate” notions, we do not in the present case. Nuner ous
docunents filed on the defendant's behalf support that the
thirty-year sentence in count five was consecutive to the
sentence in count two and that the sentence was |life plus
seventy years. Furthernore, the defendant hinself filed a
docunent describing his sentence as life plus seventy years.
Under these ~circunstances, the defendant's <claim that he

expected the | ower sentence cannot be given credence.

2l State v. Prihoda, No. 85-2140 (Ct. App. Oct. 22, 1986),
unpubl i shed order

22 pefendant's Brief at 7.
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143 The defendant further argues that he is prejudiced if
the corrected judgnent is allowed to stand because this "change
in the sentence" could affect the Departnent of Corrections'
decision to change his placenent. The clerical correction to

the witten judgnment of conviction is not a "change in the

sentence"; it merely correctly reflects the actual sentence
i nposed on the defendant by the circuit court. The defendant's
opportunity to <change ©placenent is not affected by the
correction in the judgnent; it is affected by the ora

pronouncemnent .

144 Accordingly, we conclude that even though nore than
twenty years have elapsed between the witten judgnent of
conviction and the corrected judgnent, there is no prejudice to
t he defendant under the circunstances of this case in correcting
the clerical error in the witten judgnment of conviction.

145 The defendant's argunent based on Ws. Stat. 8§ 893.40
is also not persuasive. Section 893.40 Ilimts actions on
judgnments. It provides that an action upon a judgnent or decree
of a court of record of any state shall be commenced wthin
twenty years after the judgnent or decree is entered or be
barred.?®>  This statute of linitations nmakes no distinction

bet ween judgnents in civil and crimnal actions. The State and

2% Wsconsin Stat. § 893.40 provides: "ACTION ON JUDGVENT OR
DECREE; COURT OF RECORD. Except as provided in s. 846.04(2) and
(3), action upon a judgnment or decree of a court of record of
any state or of the United States shall be commenced wthin
twenty years after the judgnent or decree is entered or be
barred."
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t he defendant disagree whether § 893.40 applies to a judgnent in
a crimnal action and, if 8§ 893.40 is applicable to crimnal
judgnments, whether a notion to correct a clerical error in a
witten judgnment of conviction to reflect an unanbi guous oral
pronouncenent of sentence in a crimnal case is an "action upon
a judgnent” within Ws. Stat. 8§ 893.40.

146 The defendant argues that Ws. Stat. 8 972.11(1) nukes
8 893.40 applicable to crimnal cases. Section 972.11, which we
di scussed previously, provides that rules of evidence and
practice in civil actions shall be applicable in all crimnal
proceedi ngs unl ess the context of the section or rule manifestly
requires a different construction. Statutes of limtations are
substantive rules of Jlaw rather than rules of evidence or

practi ce. Bett hauser v. Medical Protective Co., 172 Ws. 2d

141, 149, 493 N.W2d 40 (1992). Accordingly, the statute of
[imtations enbodied in 8 893.40 is not a rule of evidence or
practice and therefore is not applicable to crimnal judgnments
t hrough 8 972. 11.

147 Even if we were to assunme that Ws. Stat. § 893.40
applies to witten judgnents of conviction, neither party has
cited any cases helpful in deciding whether a correction of a
clerical error in the sentence portion of a witten judgnent of
conviction is an "action on a judgment” wunder Ws. Stat.
§ 893. 40. This court has been wunable to find any cases
supporting the position that correction of such a clerical error
is an "action upon a judgnent." Indeed the cases we have found

state that a court nmay nake a clerical correction to a witten
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"24  Because correction of a

j udgnment of conviction "at any tine.
clerical error is designed to conform the record to the court's
intention and not to relitigate the nerits, the policy of
finality enbodied in the statute of limtations does not cone
into play.?®

148 Nothing in chapter 893 or any other provision of the
statutes indicates that the legislature intended Ws. Stat.
8§ 893.40 to govern the correction of clerical errors in a
witten judgnment of conviction. Accordi ngly, we conclude that
the legislature did not intend the twenty-year statute of
limtations to apply to either the state's or an offender's
request to correct a clerical error in the sentence portion of a

witten judgment of conviction to reflect accurately the

unanbi guous oral pronouncenent of sentence.

149 In sum we conclude that the office of the clerk of
circuit court does not have the authority to correct a clerica
error in the sentence portion of a witten judgnment of
convi ction. We further conclude that a circuit court, not the

office of the clerk of circuit court, nust determne the nerits

2 Hayes v. State, 46 Ws. 2d 93, 101-02, 175 N.W2d 625
(1970), rev'd on other grounds, State v. Taylor, 60 Ws. 2d 506,

210 N. W 2d 873 (1973).

2> 6 James Wn Moore et al., More's Federal Practice
8 636.04[ 1] (3d ed. 2000).
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of a request for a correction in the sentence portion of a
witten judgnment of conviction because of an alleged clerical
error. The circuit court may correct the clerical error in the
sentence portion of a witten judgnent of conviction, or the
circuit court may direct the clerk's office to make such a
correction.

150 We further hold that the circuit court has discretion
to determne whether an offender should receive notice and a
hearing before any correction is made to an alleged clerical
error in the sentence portion of a witten judgnment of
conviction. Notice and a hearing ensure that the defendant has
an opportunity to be heard "at a neaningful tinme and in a
meani ngf ul manner . "?2°

151 In the present case, the circuit court, the court of
appeal s, and this court have considered the defendant's
challenges to the correction of a clerical error in his witten
j udgnent of conviction and have concluded that his argunents are
wi thout nmerit. The defendant has had his day in court, and his
chal | enges to the correction have been fully considered.?” It is
not necessary to remand the defendant's case to the circuit

court to determine the questions of |aw involved in correcting

26 Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting
Arnmstrong v. Manzo, 380 U. S. 545, 552 (1965)).

2 state v. Anmpbs, 153 Ws. 2d 257, 281, 450 N.W2d 503
(1989) (defendant who should have received notice and hearing
before ~circuit court <corrected sentence based on erroneous
presentence credit nonethel ess had anple opportunity for review
t hrough postconviction notion).
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the sentence portion of the witten judgnent of conviction in
t he present case.

152 Finally, we conclude that neither the doctrine of
| aches nor Ws. Stat. § 893.40 bars a correction of a clerical
error in the witten judgnment of conviction in the present case.

153 For the reasons stated, we affirm the decision of the
court of appeal s denyi ng t he defendant's noti on for
postconviction relief although our rationale differs from that
of the court of appeals.

By the Court.-The decision of the court of appeals is

af firned.
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